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QUESTIONS PRESENTED 




Whether the decision of the Court of Appeals reversing the 
decision of the District Court and remanding the case for fur¬ 
ther proceedings to determine the gain properly taxable to 
appellants and directing a definite finding as to which of the 
phrases “used to produce income” and “used in trade or busi¬ 
ness” properly characterized a certain house authorized a 
proceeding for the collection of a tax not assessed until after 
the period of limitation properly applicable thereto. 


Whether the decision authorized the taking of additional 
testimony to establish a defense not set forth in the pleadings. 
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UNITED STATES COURT OF APPEALS 

DISTRICT OF COLUMBIA CIRCUIT 


HUGH KENEIPP and FRANCES KENEIPP, 


Appellants 


THE UNITED STATES OF AMERICA, 


Appellee 


Appeal from the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT ^ 

This is an appeal from the judgment of the United States 
District Court for the District of Columbia dated May 29, 
1952, in the further proceedings under the mandate of the 
United States Court of Appeals for the District of Columbia 
Circuit in Appeal No. 10,395 decided July 24, 1950. 


This is a second appeal in this case, the first, No. 10,395, 
having been decided July 24, 1950 (184 Fed (2) 263). The 
facts are as follows: 








In 1941 the Government condemned appellants' residential 
property located adjacent Fort Belvoir, Virginia, in three sep¬ 
arate proceedings, depositing with the court for the several 
tracts respectively $11,000, $21,000 and $3,000.. These pro¬ 
ceedings were consolidated, and the jury returned a verdict 
fixing the just compensation for all three tracts at $48,500, 
without any apportionment of the award to the tracts or to 
the improvements thereon. The cost of the condemnation to 
the appellants was $3,746.02. 

On March 14, 1947, appellants brought suit in the United 
States District Court for the District of Columbia for recov¬ 
ery of overpayment of income tax for the year 1941 based on 
the classification of proceeds of the condemnation proceed¬ 
ings. The suit was dismissed by the District Court, and an 
appeal was taken to the United States Court of Appeals for 
the District of Columbia Circuit. In its decision dated July 24, 
1950, this Court reversed the District Court and remanded 
the case for determination of the amount of taxable gain de¬ 
rived by appellants in the year 1941 from the condemnation 
proceedings. This depended upon whether a house called the 
converted barn, a part of appellants’ residence, was a capital 
asset, or was used in trade or business, and subject to an 
allowance for depreciation, and whether appellants were 
awarded a gain thereon. The Court in its opinion indicated 
that a definite finding should be made as to whether the house 
in question was used in trade or business or was merely used 
to produce income—which this Court held to be vitally differ¬ 
ent in the statutory definition of capital assets. 

(Appendix p (11) ) 

After the decision had become final, appellants filed a mo¬ 
tion for judgment in the District Court (Tr 1). At the hear- 



ing on that motion the Government contended that the man¬ 
date called for new findings of fact, and authorized also the 
taking of additional testimony as to newly made allegations 
that had not appeared in the pleadings or otherwise at any 
time in the suit. It was stated to the District Court by coun¬ 
sel for the Government that at the time the property was con¬ 
demned appellants were using all of the converted bam and 
half of the main house in carrying on a business of providing 
lodging and meals for tourists. 

The District Court sustained the Government’s contention 
as to the effect of the mandate, and expressed willingness to 
hear further testimony (Tr 6). Whereupon appellants made 
formal protest against the finding of any new fact or facts 
not set forth in the pleadings, to be made a basis for the 
assessment of an additioral amount or tax that would be 
barred by limitation (Tr 8). 

In the further proceedings the Government did not observe 
the mandate of this Court. In pursuance of its suggestion of 
a use of both the converted bam and the main house in a 
tourist business it was suggested to the District Court that 
if plaintiffs’ income is recomputed by including in the gross 
receipts no more than $35,000 attributable to the condemna¬ 
tion proceedings by taking as the basis of the condemned 
property cost minus allowable depreciation on the properties 
used in trade or business as ordinary income rather than 
capital gain the tax would be $1,307.98. There was no ascer¬ 
tainment of the amount of depreciation: the auditors of the 
Bureau of Internal Revenue did not compute the. gain taxable 
to appellants; nor was there an ascertainment of the amounts 
awarded for the several tracts and’pieces of property on the 
facts of the case as disclosed by the record. 
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The District Court having heard testimony of witnesses 
made new findings of fact at variance in essential points from 
the original findings and in particular, instead of original 
finding III, that “plaintiffs from time to time rented and other¬ 
wise used parts of the property to produce income,” substi¬ 
tuted a new finding of fact VIII which stated that 

“Plaintiffs from time to time and at date of sale used 
one-half of the main house and all of the converted 
barn dwelling in carrying on a trade or business, 
namely, providing lodging and meals for tourists.” 

(Tr 11; Appendix p (12) ) 

The trial court also adopted as conclusion of law V the 
following: 

“Plaintiffs’ correct 1941 income tax is $1,307.98. They 
are entitled to a refund of $1,931.53.” 

(Tr 13; Appendix p (13) ) 

RELEVANT STATUTES AND REGULATIONS 

Treasury Regulations. 

Income Tax Regulations 111 

Sec. 29.23 (a)—15. Nontrade or Nonbusiness 
Expenses —(a) * * * Expenses incurred 
in managing, conserving, or mainaining prop¬ 
erty held for investment may be deductible under 
this .provision * * * (Page 95) 

(b) Ordinary and necessary expenses in connec¬ 
tion with the management, conservation, or main¬ 
tenance of property used as a residence by the 
taxpayer or acquired by him for such use are not 
deductible even though the taxpayer makes efforts 




to sell the property at a profit or to convert it to 
income-producing purposes, • * * * 

(Page 97) 

Sec. 29.23 (1)—2. Depreciable property .— 

* * * No such allowance may be made in 

respect of ... a building used by the taxpayer 
solely as his residence. . . (Page 124) 

t 

Internal Revenue Code. 

Sec. 23. In computing income there shall be allowed 
as deductions: 

( 1 ) Depreciation. 

(1) of property used in the trade or busi¬ 
ness, or 

(2) of property held for the production of 
income. 

, (I.T.R. 111, page 123) 

Sec. 275 (a) General Rule.—The amount of income 
taxes imposed by this chapter shall be assessed 
within three years after the return was filed, and 
no proceeding in court without assessment for the 
collection of such taxes shall be begun after the 
expiration of such period. 

(I.T.R. 111. page 795) 

Sec. 3770 (a) (2). Any tax (or any interest, penalty, 
additional amount, or addition to such tax) as¬ 
sessed or paid after the expiration of the period 
of limitation properly applicable thereto shall be 
considered an overpayment . . . 

Sec. 3774. A refund of any portion of an internal 
revenue tax (or any interest, penalty, additional 











amount, or addition to such tax) shall be consid¬ 
ered erroneous . . . 

(b) In the case of a claim filed within the proper 
time and disallowed by the Commissioner if the 
refund was made after the expiration of the period 
of limitation for filing suit, unless— 

(1) within such period suit was begun by 
the taxpayer. 

(J.T.R. Ill, App, Par. 89, 90, page 1081) 

Sec. 3775 (a). Period against the United States .—Any 
credit against a liability in respect of any taxable 
year shall be void if any payment in respect of 
such liability would be considered an overpayment 
under section 3770 (a) (2). 

26 U.S.C., Ed. 1940, Secs. 607-609 (a) 
(I.T.R. Ill, Par. 92, page 1082) 

STATEMENT OF POINTS 

1 The trial court erred in holding that the mandate 
authorized a finding of new facts, at variance from and 

inconsistent with the facts admitted in the Government’s an¬ 
swer. 

2 The trial court erred in receiving evidence, over appel¬ 
lants’ protest, to establish a basis for allowing credit 

against a liability not founded in the Government’s answer. 

3. The trial court erred in allowing an addition to the 
tax for 1941, not assessed within the statutory period. 

of limitation. 

4 The trial court erred in holding that taxpayers’ resi¬ 
dence, or any portion thereof, not used in his business 

or profession, is subject to an allowance for depreciation. 


6 





SUMMARY OF ARGUMENT 


The Government has so conducted its defense in this case 
as to procure its return to the trial court for further proceed¬ 
ings, and has converted such proceedings into a proceeding for 
the collection of an additional tax never assessed, barred by 
limitation and based on a ground never before asserted and 
not supported by evidence. 

The evidence and the record show that the phrase “used to 
produce income” properly characterized the property in ques¬ 
tion, there being no basis for alleging a tourist business in 
1941. 

The Government has made no allocation of proceeds to the 
several tracts and pieces of property. It has made no attempt 
to meet this Court's overruling of the Commissioner’s assumed 
power to allocate proceeds at will. It has merely reported to 
the trial court what the tax should be under an assumed con¬ 
dition without disclosure of any detail.of computation; and 
the trial court has adopted that conclusion. 

Such a conclusion constitutes an allowance of credit against 
an outlawed claim‘for a tax which the statute has declared 
shall be void. 


ARGUMENT 

The Government has converted the proceedings under the 
mandate into a proceeding for the collection of an additional 
tax after the expiration of the period of limitation properly 
applicable thereto. From the beginning it sought to obtain 
a decision beyond review by this Court, cloaking its misappli¬ 
cation of the law involved by allusions to “the question of 



fact” involved; by ostentatious production of taxpayers’ re¬ 
turns for several years to prove facts reported by taxpayers 
in their return on which the tax is based; and by the inter¬ 
changeable use of the phrases “used to produce income” and 
“used in trade or business,” coupled with the suggestion that 
the findings of fact made by the trial court are conclusive and 
beyond review by the Court of Appeals. The Government’s 
disguise of the issue appears in the record as follows: 

(Appellants’ underscoring) 

Commissioner's holding 

The Commissioner’s holding in assessing the tax was that 
receipt of rental from any portion of a taxpayer’s residence 
made it property used in the trade or business of a taxpayer. 
There was no suggestion that an actual business was being 
carried on. See Complaint, Par. 11. 

(Appendix p (4) ) 

■s 

Pretrial proceedings 
Statement of the Case 

“The question of fact involved is whether certain moneys 
received in an eminent domain proceeding should be allocated 
to income or capital. This in turn depends on whether the 
property was being used for production of income as the Gov¬ 
ernment contents or for personal use as the plaintiff con¬ 
tends.” 

Appendix p (8) ) 

At trial 

Informal memorandum 

“The evidence makes crystal clear that some of the property 
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taken under the eminent domain proceedings was used by the 
taxpayrs to produce income. This has ample support in the 
taxpayer’s returns for several years as well as for the year in 
question.” 

Appendix p (8) ) 

Conclusion of Law III 

“The tax imposed as a return of ordinary income on the 
amount of the award allocated to the personal property of the 
plaintiffs used to produce income was properly imposed and 
collected.” 

(Appendix p (10) ) 

On appeal 

The Government contended, brief, page 5 

“The findings of fact made by the District Court are con¬ 
clusive, and the only question is whether they support the 
judgment.” 

Page 8 

“The taxpayers admit (Br 10) that whether property is 
used in trade or business is a question of fact to be deter¬ 
mined from the circumstances of the case, and since the ques¬ 
tion has been decided against them by the trier of fact and 
the evidence has not been brought up to this Court, we are at 
a loss to see how they can expect successfully to contest the 
fact conclusion of the District Court here.” 

In view of the Government’s presentation of a supposed 
question of fact decided against appellants this Court said, 

“This record is not clear as to whether the property 
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was ‘used in trade or business,’ or was merely ‘held for 
production of income.’ The trial court used the two 
terms apparently interchangeably. They are, however, 
vitally different in the statutory definition of capital 
trade. ... A definite finding should be made as to 
which of the two phrases properly characterized the 
property.” (Appendix p (11) ) 

And in conclusion this Court said, 

“It follows from the foregoing that the case must be 
remanded for further proceedings in accord with this 
opinion. We think that such proceedings need not be 
elaborate or extensive. The Bureau of Internal Reve¬ 
nue has many auditors who can quickly compute the 
gain properly taxable to these appellants upon the facts 
of this case and the principles referred to.” 

Appeal No. 10, 395, 184 Fed (2) 263. 

By this expedient the Government succeeded in having the 
case returned to the trial court. 

CHANGE OF BASIS OF TAX 

In the proceedings before the trial court the Government 
changed the character of its defense from its lost contention 
on the issue of law to a new contention that at date of con¬ 
demnation the property was actually used in a business of 
providing lodging and meals for tourists. Since such an alle¬ 
gation could not be supported by taxpayers’ return (which 
reported no such business, and had been found to be correct) 
the Government contended that the mandate authorized new 
findings of fact and the taking of additional testimony; which 
contention the trial court sustained. 

There is, however, in the findings of fact no reference to 


any further testimony on the subject of a tourist business. 
The trial court made reference only to taxpayers’ returns for 
several years. There was no evidence that taxpayers ever 
used the converted bam in a tourist business. But in their 
claim for refund there was a detailed recital of an altogether 
different use, as disclosed in Appeal No. 10,395, and in the 
Complaint, Par. 11. (Appendix p (4) ) 

If, however, the converted bam was in fact used in business 
there should have been shown depreciation and gain; which 
gain in the absence of some reason for increase in value would 
normally be only its depreciation, producing an insignificant 
tax. The Government therefore added one-half of the main 
ftouse as being used in business: which would thereby 
increase the amount of allowable depreciation on the Govern¬ 
ment’s theory of the law and possibly an additional gain to 
be transferred from a capital gain taxable at 50% to income 
taxable at 100%. 

In pursuance of this change of base, it was suggested to the 
trial court that if plaintiffs’ income is recomputed by including 
in gross receipts no more than $35,000 attributable to the con¬ 
demnation proceedings by taking as the basis of the con¬ 
demned property cost minus allowable depreciation on the 
properties used in trade or business as ordinary income rather 
than capital gain, the tax would be $1,307.98. Such a propo¬ 
sition left nothing to the discretion of the trial court, no com¬ 
putation of depreciation, gain or tax being made. There was, 
however, a purported determination of the market values of 
the converted bam and the main house, without any showing 
of how the values were obtained. Accordingly the trial court 
found (Finding of Fact IV) ' 

“A comparison of the market values of the various 

buildings and the land establishes that at the time of 




the condemnation the portion of the value of the land 
and improvements attributable to the main house was 
27 941 per cent, and the portion of the value attributa¬ 
ble to the converted bam dwelling was 11.765 per 
cent.’’ (Tr 10, Appendix p (12) ) 

and (Finding of Fact VIII) 

“Plaintiffs from time to time and at the time of sale 
used one half of the main house and all of the con¬ 
verted bam dwelling in carrying on a trade or business; 
namely, providing lodging and meals for tourists. In¬ 
come from these properties is disclosed on plaintiff’s 
income tax returns for various years as follows:” 
(Tr 11, Appendix p (12) ) 

Taxpayers’ returns prior to the year 1941 are not pertinent 
to their business in 1941, except so far as they may be cor¬ 
roborative of that return. They are corroborative in that the 
returns for 1940 and 1939 also show no income from business. 
Taxpayers are required by law to report such income. The 
income reported was reported in the schedule for income from 
rents and royalties, and is the basis for the Commissioner’s 
holding that receipt of rent is business; which holding was 
overruled by this Court. 

(Appendix p (11) ) 

There was, however, to be a determination of the gain 
actually received by appellants in 1941. The Government’s 
auditors have not disclosed their computation of the gain and 
tax, including a consideration of the adjusted basis. 

Adjusted Basis 

The adjusted basis of property for the determination of 
gain is cost less allowable depreciation; but a taxpayer's resi- 
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deuce under Treasury regulations is not subject to an allow¬ 
ance for depreciation even though he makes efforts to sell it 
at a profit (or has it condemned by the Government) or to 
convert it to income-producing purposes (rents rooms or space 
therein). (Income Tax Reg. 29.23 (a)—15; Ante 4). 


Since Treasury Regulations and section 23 of the Int. Rev. 
Code and its subdivisions allow no deduction for ordinary and 
necessary expense of management, conservation or main¬ 
tenance of property used by a taxpayer as his residence, even 
though used for income-producing purposes, the receipt of 
income therefrom does not subject it to an allowable deduc¬ 
tion for depreciation. Appellants therefore make no deduction 
for depreciation from the total cost in their computation. 
(App p (14) ). 

Clearly, upon the record, appellants are entitled to a recov¬ 
ery of $2,575.98 with interest; and they would so conclude the 
argument, were it not for the Government’s attempt to mini¬ 
mize their recovery by prevailing on the trial court to allow a 
credit which section 3775 (a) has declared shall be void 
(Ante p 6); but if this Court should accede to the Govern¬ 
ment’s contention and accept as conclusive the trial court’s 
finding of fact that either one-half of the main house, or all 
of the converted barn, or both, was used in business in 1941, 
the depreciation which appellants did not recover in former 
years might all be allocated to proceeds received in 1941, and 
the cost of condemnation, $3,746.02, be allocated to the fund 
received in 1942, thereby creating a considerable additional 
income for 1941, 100% taxable, not before assessed, consist¬ 
ing of $3,746.02 plus total depreciation. 



Allocation of Proceeds 


A determination of gain on such property would depend 
upon the allocation of proceeds thereto. For this Court’s 
opinion relative thereto, see Appendix p (11) ). 

A tax based on the theory that receipt of income from any 
part of a taxpayer’s residence makes it property used in busi¬ 
ness has been declared invalid by this Court (App p (11) ). 
The Government hopes to establish a tax based on the “tour¬ 
ist business theory.” Such a tax would be a different tax, 
changed from a tax on capital gain to a tax on ordinary income 
taxable at a higher rate, and would require ascertainment as 
to what were the amounts awarded on the several tracts and 
pieces of property, what was the accruable depreciation, what 
was the resulting gain and a computation of the resulting tax. 
The Government’s auditors appear to have reported to the 
trial court on behalf of the Government only that the tax 
should be $1,307.98. By such a report the Government holds 
behind its back all ascertainment of the facts concerning the 
awards and affords the court no basis for its finding other 
than the Government’s own decision of its case, both as to 
use of the property, and as to what the tax should be. It was 
error for the trial court to permit the Government to decide 
is own case. 

But that is not the full measuee of the trial court’s error. 
In some way not disclosed the Government determined the 
value of the converted bam relatively to the total value of 
the land and improvements, with meticulous precision, to be 
11.765%. 

In Appeal No. 10,395 this Court disposed of the Commis- 



sioner’s allocation in round numbers as an allocation of 
$37,000 to the entire tract for which $21,000 was paid into 
court. Such allocation, the Court observed, was entirely 
erroneous on its face (App p (11) ), but the Government ad¬ 
mits in its answer that the Commissioner allocated $37,543 36 
to the buildings alone, and that $5,263.07 of this was allocated 
to the converted barn, arbitrarily 14%. (App pp (4), (6) ). 

The Government’s witness did not disclose to the trial court 
how the values of the buildings were ascertained; but if we 
deduct the cost of condemnation, amounting to $3,746.02, 
from the jury’s award of $48,500 the proceeds ultimately re-, 
ceived by appellants in 1942 become $44,753 98. The trial 
court’s finding of the market value of the converted bam was 
11.765% of $44,753.98, which is $5,265 30. The Commissioner’s 
allocation thereto was $5,263.07 ($2.23) less. Thus on hear¬ 
ing the testimony of witnesses (over appellants’ protest) the 
trial court has found to be correct the allocation of the Com¬ 
missioner which this Court declared to be erroneous on its 
face. 

But there are other manifest inconsistencies in the Gov¬ 
ernment’s testimony. The wide variations of the market 
values of the main house and the converted bam relative to 
their costs do not comport with common observation. The 
Government admits that the main house cost $15,000 and the 
converted bam cost $3,500 (App pp 2 and 6). The value of the 
main house (27 951% of $44,753.98) is found to be $12,- 
406.71 or 82% of its cost; whereas the value of the converted 
barn, $5,265.30, is more than 150% of its cost. This is an un¬ 
usual gain, which should have been explained . 

If in 1943, when the deficiency was assessed, the Commis- 



sioner found that in 1941 the value of the converted barn had 
depreciated to 52*4% of its cost (App p (11) ) it ought to ap¬ 
pear in evidence that the witness who testified nine years 
later that its actual market value in 1941 had increased to 
approximately 150% of its cost, and the main house at the 
same time had decreased in value to 82% of its cost, was 
qualified as an expert in building values, and that his deter¬ 
mination of value to one-thousandth of one per cent was de¬ 
rived from actual knowledge of the property, and not a de¬ 
vice for reaffirming the Commissioner’s allocation. Other¬ 
wise, appellents contend, such testimony is not a sufficient 
basis for ascertainment as a fact that the jury must have 
attributed such a value to the converted barn, and that appel¬ 
lants realized so great a gain thereon. 

The Additional Tax 

This Court has held in effect that the tax assessed on the 
theory that receipt of rental from any portion of a taxpayer’s 
residence makes it property used in business was invalid. 
Nevertheless, by deferring disallowance of the claim for re¬ 
fund until after December 1, 1945, the Government compelled 
appellants to either forego their right to recovery or prose¬ 
cute this suit (Sec 3774 (a) (b) Int. Rev. Code; Income Tax 
Reg. Ill, Appendix, Par 89, page 1081) (Ante p 6). 

An attempt now by the Government to convert the proceed¬ 
ings under this Court’s mandate into a proceeding to substi¬ 
tute a tax supposedly valid for an invalid one has been pre¬ 
cluded by sections 3770 (a) (2) and 3775 (a) of the Internal 
Revenue Code (Inc. Tax Reg. Ill, Appendix par. 90 and 92; 
26 U. S. C. Ed. 1940, secs. 607 and 609 (a) (Ante p 6). 

In applying these sections the Supreme Court has said, 

“These provisions preclude the Government from tak- 
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ing any benefit from the taxpayer’s overpayment by 
crediting it against an unpaid tax whose collection has 
been barred by limitation.” 

“They preclude in a suit by the taxpayer against the 
collector or the Government, reliance on a claim 
against the taxpayer, barred by the statute as a set¬ 
off or counterclaim.” 

McEachem v. Rose, 302 U. S. 57-60 
U. S. v. Bertleson, 306 U. S. 276 

CONCLUSION 

The proceedings under the mandate were not in accord with 
this Court’s opinion or the principles referred to therein. The 
Government’s auditors are not shown to have determined the 
gain properly taxable to appellants; but appellants presented 
a correct computation of their gain for 1941 under the con¬ 
demnation proceedings, and the resulting tax and overpay¬ 
ment, as set forth in their complaint in this suit, and in the 
Appendix hereto attached. 

It is therefore prayed that the judgment of the District 
Court be reversed, and that a corrected judgment be directed 
to be entered for appellants. 

Respectfully submitted, 

(Signed) HUGH KENEIPP, 

For Appellants 
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HUGH KENEIPP and FRANCES KENEIPP, 
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v. 


THE UNITED STATES OF AMERICA, 
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Appeal from the United States District Court 

for the 

District of Columbia 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

HUGH KENEIPP and 
FRANCES KENEIPP, his wife, 

Plaintiffs 

VS. 

THE UNITED STATES OF AMERICA, 

Defendant 

Civil Action No. 1132-47 
Filed March 14, 1947 

COMPLAINT 

To recover overpayment of tax 

TO THE HONORABLE 

THE JUDGE of the District Court of the United States 
for the District of Columbia: 
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* * * * ¥ 
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9. Plaintiffs filed their income tax return for the year 1941 
on March 15, 1942, before the hearing was had in the inter¬ 
vening petition of the A. & N. Trading Company, and by mis¬ 
take computed the gain derived from the condemnation pro¬ 
ceedings returnable by them for the year 1941 as follows: 


Amount of award _ $48,500.00 

Cost of land and improvements $29,905.00 

Condemnation cost . 446.02 

Attorney’s fee . 3,300.00 

Total _*.... 33,651.02 


Gain ..... $14,848.98 

of which gain 50% ($7,424.49) was considered in computing 
income as item 7 (b), resulting in a return of taxable income 
for the year 1941 of $13,569.94 and a computed tax of 
$2,302.21; and plaintiffs appended to their return a statement 
containing the following: 

“There being no separable award for buildings, no 
profit or loss or depreciation therein is assignable. It 
must be assumed that the depreciated value of the 
buildings was taken into account by the jury as well as 
the appreciated value of the land. 

The following is a statement of improvements made on 
the property in question: 

Caretaker’s cottage (built in 1920) .$ 4,500.00 

Planting 2% acres fruit trees.. 75 00 

: Razing certain buildings .... 150.00 

Small house on bam site (1922) . 3,500.00 

Reconstruction of dwelling (1923) . 15,000.00 
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Clearing trees and other growth 

to open view (1924) ..—.— 

Grading and seeding 3 Vo acres lawn.. 

Fertilizer ____ 

Hedges and shrubbery (1924) ___ 

1875 feet gravel drive (1922 to 1926) _ 


250.00 

350.00 

60.00 

150.00 

1,100.00 


$25,135.00’ 

(*$23,000.00 on buildings; $2,135.00 on land) 

Note: This return is on an accrual basis because 
only the government deposit has been received. A judg¬ 
ment has been entered, but it has not yet been paid.” 

10. Th gain actually accrued and received during the year 
1941 from said condemnation proceedings was as follows: 

Accrued and distributed ... $35,000.00 

Total cost of land__$29,905.00 

Condemnation cost _ 446.02 

Attorney’s fee ___ 3,300.00 


Total cost .... 


33,65102 


Gain ___ $ 1,348.98 

of which 50% ($674.49) was taxable as income, resulting in 
a taxable income of $6,819.94 (and not $13,569.94 as re¬ 
turned) ; and the tax thereon was computable as follows: 

Net income ....:......$6,819.94 

Less exemption ___ 1,500.00 

Surtax income ____;__$5,319.94 

Less earned income credit_____ 521.52 


Normal tax income 


$4,798.42 
















Normal tax (4% of $4,798.42) __ 191.93 

Surtax (7V 2 % of $4,000) .. 300.00 

(13% of $1,319.94) ___171.59 


Total tax due ._...:..$ 663.52 

11. On September 1,1943, the Collector of Internal Revenue 
made a deficiency assessment, changing the return as follows: 
Item 7 (b) long term gain from sale of 

capital assets, $7,424.49 reduced to_$6,542.97 

Item 7 (b) (none) increased to_ 3,425.57 

In explanation of this he alleged that, “The entire property 
was used as a personal residence until date property was con¬ 
demned in 1941, except a house that in 1922 cost $3,500. This 
house was occupied by tenants who paid monthly rental,” and 
he held that receipt of rental for any portion of a residence 
made it “property used in the trade or business of a taxpayer 
of a character which is subject to the allowance for deprecia¬ 
tion provided in section 23 (1)” and that any gain thereon 
is classifiable under item 7 (c), and not under item 7 (b), and 
that 100% of such gain is taxable as income, and not 50% as 
in the case of item 7 (b). All other parts of the return he 
found to be correct. Since he deemed it necessary to deter¬ 
mine the gain on said rented portion separately from the gain 
on the other portions, he allocated to the buildings (all located 
on the tract of 19.7 acres condemned as described in para¬ 
graph 4) which cost $23,000.00, an award of $37,593.36, of 
which he allocated to the rented portion $5,263.07; and he 
charged said rented portion with $1,662.50 depreciation 
(47^/2%), thereby determining a gain of $3,425.57 on said 
rented portion. And he assessed a deficiency tax of $857.96. 








* * * * * 


16. Plaintiffs therefore allege in view of the premises that 
all payments of tax and interest for the year 1941 in excess 
of $663.52, the tax due as computed in paragraph 10 hereof, 
are overpayments, and that the dates of overpayments and 
the amounts are as follows: 


June 15, 1942 _ 

September 15, 1942 
December 15, 1942 
November 12, 1943 
December 6, 1943 



487.59 

575.55 

575.55 

857.96 

79.33 


Total overpayment 


.$2,575.98 


Wherefore plaintiffs pray judgment against defendant for 
the sum of $2,575.98 with interest and costs. 


FRANCES KENEIPP, 
HUGH KENEIPP, 

Plaintiffs 
Proper Persons 


Filed June 30, 1947 


ANSWER 

The defendant, by its attorneys, George Morris Fay, United 
States Attorney, and Daniel B. Maher, Assistant United 
States Attorney, answering the complaint, generally denies 
all the averments thereof except such designated averments as 
it expressly admits. The defendant further answers as fol- 
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iows, the numbers of the following paragraphs corresponding 
with the numbers of the paragraphs of the complaint: 

1. The defendant denies the averment or the implication 
of the averment that there was an overpayment in the year 
1943 of income taxes for the year 1941. The defendant admits 
the remaining averments. 

2. The defendant admits these averments. 

3. The defendant admits these averments. 

4. The defendant admits these averments. 

5. The defendant admits these averments. 

6. The defendant admits these averments except that the 
defendant avers that the correct date on which the intervening 
petition was filed by the A. & N. Trading Company, Inc., was 
October 21, 1941, rather than October 11, 1941, as alleged. 

7. The defendant admits these averments. 

8. The defendant admits these averments. 

9. The defendant admits these averments, except that the 
defendant avers that the correct date upon which the plain- 
tiffs’ income tax return was filed was March 12, 1942, rather 
than March 15, 1942, as averred. 

10. The defendant denies these averments. 

11. The defendant admits these averments, except that it 
avers that the correct date upon which the deficiency assess¬ 
ment was made on November 26, 1943, rather than Septem¬ 
ber 1, 1943, as averred, and except that it avers that assess¬ 
ment was made by the Commissioner of Internal Revenue, 
rather than the Collector of Internal Revenue, as averred. 

12. The defendant admits that the plaintiffs paid the defi¬ 
ciency assessment, the demand for interest thereon, and that 
a claim for refund of these amounts was thereafter filed, the 
respective dates being December 1, 1943, December 11, 1943, 
and May 26, 1944, rather than November 12, 1943, December 
6,1943, and March 27,1944, as alleged. The defendant is with- 
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out sufficient information and knowledge to form a belief as 
to the remaining averments. 

13. The defendant is without knowledge or information 
sufficient to form a belief as to the truth of the averments 
contained in paragraph thirteenth of the complaint. 

15. The defendant admits that the plaintiffs were notified 
on July 8, 1946, by the Commissioner of Internal Revenue 
that their claim for refund had been disallowed. The de¬ 
fendant is without information or knowledge sufficient to 
form a belief as to the truth of the remaining averments of 
paragraph fifteenth of the complaint. 

16. The defendant admits that the plaintiffs paid their 1941 
income tax liability on the dates and in the amounts as fol¬ 
low’s: 


March 12, 1942 ....... 

June 2, 1942 ___ 

September 10, 1942 ...... 

December 3, 1942 __ 

December 1, 1943 -- 

Dceember 11, 1943 ___ 


..$575.56 

.. 575.56 

.. 575.56 

_ 575.56 

.... 857.96 

... 79.33 


Except as admitted herein, the whole of paragraph sixteenth 
of the complaint is hereby denied. 


Wherefore, defendant prays that plaintiffs take nothing by 
the Complaint herein and that the same be dismissed w r ith 
costs assessed against the plaintiffs. 

GEORGE MORRIS FAY, 

United States Attorney 

DANIEL B. MAHER, 

Assistant United States Attorney 
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PRETRIAL PROCEEDINGS 
Statement of Nature of Case: 

Action to recover refund of part of federal income tax for 
the year 1941. 

• The question of fact involved is whether certain moneys re¬ 
ceived by the plaintiffs in an eminent domain proceedings 
should be allocated to income or capital. This in turn de¬ 
pends on whether the property condemned was being used for 
production of income as the government contends or for per¬ 
sonal use as the plaintiffs contend. 

The only issues of fact to be tried are indicated above and 
the parties may stipulate the issues of fact. 

Date, October 13, 1948. 

A. HOLTZOFF, 

.Pretrial Judge 


INFORMAL MEMORANDUM 


The evidence makes crystal clear that some of the property 
taken under the eminent domain proceedings was used by the 
taxpayers to produce income. This has ample support in the 
taxpayers’ return for several years preceding the tax year in 
question as well as for the year in question. Since the property 
was used by the taxpayers in a business, the Commissioner 
was authorized to determine that which is a return of capital 
and that which is a return of ordinary income. The fact that 
the condemnation award made no. division as between capital 
and income is of no importance. 


r 
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Counsel for defendant will present for settlement findings 
of fact, conclusions of law and an appropriate judgment form. 

F. DICKINSON LETTS, 

Judge 

FINDINGS OF FACT AND CONCLUSION OF LAW 

Findings of Fact 

I 

The plaintiffs, husband and wife, during the period from 
1919 to 1941, acquired at a cost of $4,770.00 approximately 
forty-seven and one-half (47 y») acres of land with old build¬ 
ings thereon located adjacent to Fort Bel voir, Virginia. 

II 

Plaintiffs, between the years 1920 and 1941, made improve¬ 
ments to the land at a cost to them of $2,135.00; and improve¬ 
ments, additions and new construction of a garage, dwelling 
and main house at a cost to them of $23,000.00; or a total 
expenditure for improvements of $25,135.00. 

III 

Plaintiffs from time to time rented and otherwise used 
parts of the property to produce income, which income was 
disclosed on plaintiffs’ income tax return for various years as 
follows: 

Rent Part of house gross Net income 

1935 $240.00 $240.00 

1936 Separate returns filed, 
amount included in wife’s 

return. 

240.00 


1937 


240.00 



1938 

240.00 

240.00 

1939 

240.00 

240.00 

Rent 

Rooms Gross 
' Income 

Net Income 

1939 

$135.00 

$135.00 

1940 

745.00 

745.00 

1941 

835.00 

835.00 

Rent 

Small House or House 

Gross Income 

Net Income 

1935 

$300.00 

$300.00 

1940 

690.00 

690.00 

1941 

580.00 

580.00 


Under dates of May 15, 1941, May 27,1941, and September 
18, 1941, the Government instituted eminent domain proceed¬ 
ings against the entire property of the plaintiffs by filing, to¬ 
gether with the petitions for condemnation, declarations of 
taking, and depositing with the Court a total of $35,000.00 as 
estimated just compensation. The three actions were con¬ 
solidated, and in September of 1941, the jury returned a ver¬ 
dict granting the plaintiffs an award of $4$,500.00 for the 
entire property, making no division as to the amount consid¬ 
ered as payment for the land, or the amount to be considered 
as payment for the personal improvements. 

Conclusion of Law 

***** 


The tax imposed as a return of ordinary income on the 
amount of the award allocated to the personal property of the 
plaintiffs used to produce income was properly imposed and 
collected under Sections 22 (a) and 113 (b) (1) (b) of the 
Internal Revenue Code. 






DECISION IN APPEAL 

10,395 

Excerpt 

“Whether gain, if any, taxable in 1941 is a capital gain is 
a further question. The statute excludes from capital assets 
property used in trade or business upon which depreciation 
is accruable. This record is not clear whether the property 
was “used in trade or business” or was merely “held for the 
production of income.” The trial court used the two terms 
apparently interchangeably. They are, however, vitally dif¬ 
ferent in the statutory definition of capital assets* As the 
regulations of the Treasury make clear, depreciable property 
used in a trade or business is excluded from capital assets, 
but property merely held for the production of income is not. 
The Government says in its brief that the trial court found 
as a fact that the property was used in a trade or business. 
In its statement of the case, in its brief the Government says: 
“Taxpayers from time to time rented and otherwise used 
parts of the property to produce income . . .” That, conclu¬ 
sion may be correct, and, if so, the property was a capital 
asset. A definite finding should be made as to which of the 
two phrases properly characterized this property. 

“We perceive no basis upon which the allocation made by 
the Commissioner of the condemnation award among the sev¬ 
eral pieces of property can be sustained. The total award 
was $48,500. The Commissioner allocated to the tract with 
the buildings $37,000, which left $11,500 allocable to the other 
two tracts. But the Government paid into the registry of the 
court $14,000 for these two tracts. The Government’s allo¬ 
cation is thus completely erroneous on its face. . . . The 
Commissioner has no such arbitrary power. He has wide 
latitude in the ascertainment of the fact as to the amounts 
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awarded on account of the several tracts and pieces of prop¬ 
erty. But his ascertainment must be within the realm of the 
ascertainment of a fact.” 

IN THE FURTHER PROCEEDINGS 
New Findings of Fact and Conclusions of Law 

nr 

A comparison of the market values of the various buildings 
and the land establishes that at the time of the condemnation 
the portion of the total value of the land and improvements 
attributable to the main house was 27.941 per cent, and the 
portion of total value attributable to the converted bam 
dwelling was 11.765 per cent. 

VIII 

Plaintiffs from time to time and at time of sale used one- 
half of the main house and all of the converted bam dwelling 
in carrying on a trade or business; namely, providing lodging 
and meals for tourists. Income from these properties is dis¬ 
closed on plaintiffs’ income tax return for various years as 
follows: ... 


Rent 

Part of house gross 

Net income 


income 

* . * . .. •*’ 

1935 

$240.00 

$240.00 

1936 

Separate returns filed. 



amount included in wife’s 


* 

return. 


1937 

$240.00 

$240.00 

1938 

240.00 

240.00 

1939 

240.00 

240.00 

Rent 

* Rooms Gross 

Net Income 
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Income 


1939 

$135.00 

$135.00 

1940 

745.00 

745.00 

1941 

835.00 

835.00 

Rent 

Small House or House 

Net Income 


Gross Income 


1935 

$300.00 

$300.00 

1940 

690.00 

690.00 

1941 

580.00 

580.00 


XI 



If plaintiffs’ 1941 income is recomputed by including in 
gross receipts no more than $35,000 attributable to the con¬ 
demnation proceedings by taking as the basis of the con¬ 
demned property cost minus allowable depreciation on the 
properties used in trade or business; and by treating gain 
attributable to the condemnation of the business properties as 
ordinary income rather than capital gain, the tax on the in¬ 
come as so recomputed would be $1,307.98. 

Conclusions of Law 

Plaintiffs’ correct 1941 tax is $1,307.98. They are entitled 
to a refund of $1,931.53, plus statutory interest. The Clerk 
is directed to enter judgment accordingly. 

F. DICKINSON LETTS, 

Judge 
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COMPUTATION OF GAIN 

Allocation of proceeds 

Tract No. 442 Land (7 1 /* acres) - * 

Tract No. 428 Land (20.34 acres) - 

Tract No. 429 Land (19.07 acres) - 

Buildings (Residential) - 

Total proceeds _._J 

Expense of condemnation-- 

Net proceeds__! 

CAPITAL ASSETS 

Cost of all three tracts --—.$29,905.00 

(Depreciation of buildings not 
allowable as residential) 


_$ 3,000.00 
_ 11,000.00 
. 8,975.00 

_ 12,025.00 

• ■ * 

.$35,000.00 
. 3,746.02 

-- — . 

$31,253.98 


$29,905.00 


Long term capital gain___$ 1,348 98 

50% of above (Item 7 (b) ) —---$ 674.49 


COMPUTATION OF TAX 

Income from Item 7 (b)_ 

Other income ___ 


......$ 674.49 

6,145.45 


Net income _ 

Less personal exemption 


..$ 6,819.94 
1,500.00 


Surtax net income_ 

Less earned income credit 


5,319.94 

521.22 


Normal tax income--- 

Normal tax (4% of $4,798.42) — 


4,798.42 

191.93 
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Surtax (7i/>% of $4,000) - 

(13% of $1,319.94) _ 

Total tax --—. 

Previously assessed _ 

Interest 


Liability 

Overpayment 


_ $ 

..$3,160.18 
. 79.33 


$3,239.51 
. 663.52 


__$2,575.99 


300.00 

171.59 


663.52 



MANDATE 


Filed Aug. 10, 1950 

HARRY M. HULL, Clerk 

THE UNITED STATES OF AMERICA, ss: 

The President of the United States of America 

To the Honorable the Judges of the 
United States District Court 
for the District of Columbia 

GREETING: 

WHEREAS, lately in the United States District Court for 
the District of Columbia, before you or some of you, in a 
cause between Hugh Keneipp, et al., plaintiffs, and The 
United States of America, defendant, Civil No. 1132-17, 
wherein the judgment of the said District Court entered in 
said cause on the 31st day of May, 1949, is in the following 
words, viz: 

“The above entitled action coming on for trial before the 
Court, the Honorable F. Dickinson Letts, Judge of the United 
States District Court for the District of Columbia, presiding, 
and Hugh Keneipp appearing in proper person for the plain¬ 
tiffs, and John P. Wenchel, II, Special Assistant to the Atto- 
ney General, and George Morris Fay, United States Attorney, 
attorneys for the defendant, appearing, and the Court having 
tried said action and having considered the evidence adduced, 
Arguments of Counsel, and Briefs submitted, and having 
thereupon ordered judgment that the plaintiffs’ complaint be 
dismissed. 

“On motion of George Morris Fay, United States Attorney 
for the defendant, 
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“It is adjudged that the plaintiffs’ complaint be so dis¬ 
missed and that the defendant. United States of America, do 
have and recover of Hugh Keneip and Frances Keneipp, his 

wife, the plaintiffs, the sum of__ its costs in this 

action. 

“F. DICKINSON LETTS, 
“United States District Judge.” 

as by the inspection of the transcript of the record of the said 
District Court, which was brought into the United States 
Court of Appeals for the District of Columbia Circuit by 
virtue of an appeal, agreeably to the act of Congress in such 
case made and provided, fully and at large appears; 

AND WHEREAS, in the term of April, in the year of our 
Lord one thousand nine hundred and fifty, the said cause 
came on to be heard before the said Court of Appeals on the 
said transcript of record, and was argued by counsel: 

ON CONSIDERATION WHEREOF, It is now here or¬ 
dered and adjudged by this court that the judgment of the 
said District Court appealed from in this cause be, and the 
same is hereby, reversed, and that this cause be, and it is 
hereby, remanded to the said District Court for further pro¬ 
ceedings in accordance with the opinion of this Court. 

July 24, 1950 

YOU, THEREFORE, ARE HEREBY COMMANDED that 
such further proceedings be had in said cause in accordance 
with the opinion and judgment of this Court as according to 
right and justice and the laws of the United States ought to 
be had, the said appeal notwithstanding. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Filed July 23, 1952 
HARRY M. HULL, Clerk 


HUGH KENEIPP and FRANCES KENEIPP, 

Plaintiffs , 

V. 


THE UNITED STATES OF AMERICA, 


Defendant 


NOTICE OF APPEAL 

AND NOW come the plaintiffs and give notice of appeal 
from the final decision and entry of judgment on May 29, 
1952, and for cause of appeal set forth the following errors: 

1 

The Court erred in holding that the decision of the Court 
of Appeals remanding the case for further proceedings 
authorized a finding of new facts, at variance from and in¬ 
consistent with the facts admitted in the defendant’s answer. 

2 

The Court erred in receiving evidence, over plaintiffs’ pro¬ 
test, to establish a basis for a finding of new facts inconsistent 
with defendant’s answer. 
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The Court erred in allowing an addition to the tax for the 
year 1941, not assessed within the statutory period of limita¬ 
tion. 


The Court erred in holding that taxpayers’ personal resi¬ 
dence, or any undivided portion thereof, is subject to an 
allowable deduction for depreciation. 


HUGH KENEIPP, 

For Plaintiffs 


A copy of the foregoing notice of appeal has been served 
on the defendant this 21st day of July, 1952, by mailing the 
same to 

George Morris Fay, United States Attorney, 
Washington, D. C. 

• HUGH KENEIPP 



No. 11,532 


Sgniteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


Hugh Keneipp and Frances Keneipp, appellants, 

v. 

The United States of America, appellee 


ON APPEAL FROM TEE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR THE UNITED STATES 


CHARLES S. LYON. 

Assistant Attorney General. 
ELLIS N. SLACK. 

HELEN GOODNER. 

JOHN J. KELLEY. JR., 

Special Assistants to the Attorney General. 

CHARLES M. IRELAN, 

United States Attorney. 
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STATEMENT OF QUESTION PRESENTED 


Whether the findings of fact of the District Court are in 
conformity with the mandate of this Court. 


(i) 









INDEX 

Page 

Statement of question presented. i 

Index . hi 

Opinion below . 1 

J urisdiction . 1 

Statement . 1 

Summary of argument. 5 

Argument: 

The District Court’s findings of fact are in conformity with 

the mandate of this Court. 5 

Conclusion . 7 

Appendix: 

Findings of fact and conclusions of law. 11 

Judgment of the District Court. 14 

CITATIONS 

Cases: 

Canal Bank v. Hudson, 111 U. S. 66. .7 

Dyker Building Co. v. United States, 182 F. 2d 85. 7 

Evergreen Cemetery Ass*n v. Burnet, 59 App. D.C. 397, 45 F. 

2d 667 . 7 

Griffiths Dairy v. Squire, 138 F. 2d 758 . 7 

Santucci v. Pignatello, 188 F. 2d 643 . 7 

United States v. Foster, 123 F. 2d 32, 34 . 7 

United States v. Gypsum Co., 333 U. S. 364, rehearing denied, 

333 U. S. 869 . 7 

United States v. Yellow Cab Co., 338 U. S. 338 . 7 


(ni) 





















fHniteb states Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,532 

Hugh Keneipp and Frances Keneipp, appellants, 

v. 

The United States of America, appeij.ee 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR THE UNITED STATES 


OPINION BELOW 

The District Court wrote no opinion. 

JURISDICTION 

This appeal involves income taxes for the year 1941 and 
is taken from a judgment of the District Court entered May 
29, 1952. (Appendix $, infra.) A notice of appeal was 
filed on July 23,1952 (R. 19-20),* pursuant to the provisions 
of 28 U.S.C., Section 1291. 

STATEMENT 

This case was originally appealed by the taxpayers from 
an informal memorandum of the District Court, which 
together with the findings of fact and conclusions of law is 

1 “R” references are to the joint appendix. 

( 1 ) 
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reported in 85 F. Supp. 902. This Court of Appeals heard 
the case and reversed and remanded it to the District Court 
for further proceedings in accordance with its opinion, 184 
F. 2d 263. (R. 16-18.) The District Court, pursuant to 

the mandate of this Court held further proceedings as 
directed at which it heard the testimony of witnesses and 
argument of counsel and made the following findings (Ap¬ 
pendix, infra ): 

The taxpayers, husband and wife, during the period from 
1919 to 1941 acquired at a cost of $4,770 approximately 47 1 /-> 
acres of land with old buildings thereon located adjacent to 
Fort Belvoir, Virginia. 

Taxpayers made improvements to the property between 
the years 1920 and 1941, including the repair, reconstruction, 
and remodeling of the main dwelling house, a caretaker’s 
cottage, and a dwelling which was converted from a bam. 
The total expenditure for such improvements was $25,135, 
making the total cost of the property $29,905, of which 
$15,000 is attributable to the main dwelling and $3,500 is 
attributable to the converted barn. 

On May 14, 1941, May 27, 1941, and September 18, 1941, 
the United States filed declarations of taking in the United 
States District Court in the jurisdiction in which the afore¬ 
mentioned land is situated, taking the whole thereof by 
eminent domain. The sum of $35,000 was deposited with 
the court as provided by law in such matters. The three 
actions were consolidated and in September 1941, the jury 
returned a verdict awarding $48,500 for the property. The 
verdict did not state how much of the award was attribut¬ 
able to the improvements, or any of them. 

A comparison of the market values of the various build¬ 
ings and the land establishes that at the time of the con¬ 
demnation the portion of the total value of land and im¬ 
provements attributable to the main house was 27.941 per 
cent, and the portion of total value attributable to the con¬ 
verted barn dwelling was 11.765 per cent. 

Judgment was entered in accordance with the jury’s ver¬ 
dict in September 1941. Also in September, 1941, the A & N 
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Trading Company filed an intervening petition in the con¬ 
demnation proceeding, seeking payment of a claim in the 
amount of about $2,000, alleged to be collectible from the 
proceeds of the condemnation. In December, 1941, the court 
ordered the disbursement of $36,000 to the taxpayers. 

On March 12, 1942, the taxpayers duly filed their joint 
income tax return for 1941 on a cash receipts basis, and in 
four quarterly installments paid the tax computed thereon, 
the sum of $2,302.22. In the return taxpayers reported 
as a long-term capital gain the difference between the $48,- 
500 judgment and $33,651.02, the cost of the property in¬ 
creased by the expenses of condemnation. 

Hearing on the claim of the A & N Trading Company was 
held in April 1942, and on August 1, 1942, the sum of $12,- 
644.98 was paid to taxpayers as the balance due them in 
the condemnation suit. 

Taxpayers from time to time and at the time of sale used 
one-half of the main house and all of the converted barn 
dwelling in carrying on a trade or business; namely, pro¬ 
viding lodging and meals for tourists. Income from these 
properties is disclosed on their income tax return for vari¬ 
ous years as follows: 


Rent 

Part of house gross income 

Net income 

1935 

$ 240.00 

•$ 240.00 

1936 

Separate returns filed, amount included 
in wife’s return 

. 

1937 

240.00 

240.00 

1938 

240.00 

240.00 

1939 

240.00 

240.00 

Rent 

Rooms gross income 

Net income 

1939 

$ 135.00 

$ 135.00 

1940 

745.00 

745.00 

1941 

835.00 

835.00 

Rent 

Small house or house gross income 

Net income 

1935 

$ 300.00 

$ 300.00 

1940 

690.00 

690.00 

1941 

580.00 

580.00 


Upon audit of the taxpayers’ 1941 return the Commis¬ 
sioner of Internal Revenue determined that the amount of 
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the gain from the condemnation should be reduced by the 
sum which the court ordered paid to the A & N Trading 
Company from the total condemnation award of $48,500, 
and that the amount of the gain should be increased by an 
amount equal to the allowable depreciation on the portion 
of the property used in trade or business. The Commis¬ 
sioner recomputed taxpayers’ 1941 tax accordingly, treat¬ 
ing the gain from the business properties as ordinary in¬ 
come rather than as capital gain, and assessed a deficiency 
of $857.96 with interest of $79.33, which sums were paid 
on December 1, 1943, and December 11, 1943, respectively. 

On May 26, 1944, taxpayers filed a timely claim for 
refund of the deficiency and interest in the total amount 
of $937.29, alleging therein that the deficiency was not war¬ 
ranted by the facts and was contrary to law. The Commis¬ 
sioner rejected this claim by registered letter dated July 
8, 1946. The taxpayers filed a second claim for refund in 
the total amount of $2,726.71 on December 10, 1945, claim¬ 
ing that the Commissioner erroneously determined the 
amount of capital gain for 1941, and that the entire amount 
of the condemnation award should not have been included 
in their 1941 return. More than six months elapsed be¬ 
tween the filing of this second claim and the institution of 
this suit, and the Commissioner did not act upon the claim 
within that time. 

If taxpayers’ 1941 income is recomputed by including in 
gross receipts no more than $35,000 attributable to the 
condemnation proceedings; by taking as the basis of the 
condemned property cost minus allowable depreciation on 
the properties used in trade or business; and by treating 
gain attributable to the condemnation of the business prop¬ 
erties as ordinary income rather than capital gain, the tax 
on the income as so recomputed would be $1,307.98. 

Upon the basis of the foregoing findings, the District 
Court held that the taxpayers’ correct tax for 1941 is 
$1,307.98 and that they are entitled to a refund of $1,931.53, 
plus statutory interest. (Appendix, infra.) The taxpayers 
then took this appeal. (R. 19-20.) 
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SUMMARY OF ARGUMENT ‘ ‘‘‘‘ '• - T *- 

The findings of the District Court, pursuant to the re¬ 
mand by this Court of these proceedings to the District 
Court for such findings, are in entire conformity with the 
order of this Court and are supported by substantial evi¬ 
dence. Therefore the decision of the District Court, based 
on such findings, should not be disturbed. 

ARGUMENT 

The District Court’s Findings of Fact Are in Conformity with 

the Mandate of this Court 

On August 10, 1950, this Court remanded the instant 
case to the District Court for further proceedings in accord 
with its opinion which directed the District Court to make : 

(1) A finding as to whether there was a taxable gain in 
1941 to be determined by deducting from the cash payment 
of $35,000 received in that year the adjusted basis of the 
property condemned. The adjusted basis was to include 
the original cost, the cost of additional improvements, less 
depreciation accrued or accruable in respect of the part 
of the property used in trade or business or held for the 
production of income. 

(2) A determination as to whether the property was used 
in trade or business or was merely held for the production 
of income. If the property was used in business, the gain 
was to be ordinary income, whereas, if it was merely held 
for the production of income, the gain was to be capital 
gain. 

(3) An allocation of the award between the property 
used in business, if any, and the remainder of the property 
on the basis of comparative values as of the date of sale. 

On remand the District Court held further proceedings 
and determined all of these matters. Taking them in re¬ 
verse order, for purposes of demonstrating this, the Dis¬ 
trict Court allocated, on the basis of fail- market values 
at the time of condemnation, 27.941 per cent of the award 
to the main house, 11.765 per cent to the converted barn 
dwelling (Finding TV), and the remainder of 60.294 per 
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cent was necessarily allocable to the rest of the property. 
No breakdown of that percentage as between the tracts of 
land was made nor was it necessary to make such a break¬ 
down. The District Court further found that one-half of 
the main house and all of the converted barn were used in 
the business of providing lodging and meals for tourists 
from which taxpayers had received income over the years 
1935-1941, inclusive. (Finding VIII.) From these find¬ 
ings it therefore followed that 25.735 per cent (11.765 per 
cent plus one-half of 27.941 per cent) of the gain in 1941 
on the sale was ordinary income and the remainder, or 
74.265 per cent, was capital gain. 

Finally, the District Court found that the total cost of 
the land and improvements was $29,905, of which $15,000 
was attributable to the main dwelling and $3,500 to the 
converted barn (Findings I and II), and that the Commis¬ 
sioner correctly determined the allowable depreciation on 
the part of the property used in trade or business (Conclu¬ 
sion of Law III). The total amount of gain in 1941 and 
the portion thereof which was capital gain and that which 
was ordinary income were readily computable from these 
findings, although the District Court did not state these 
amounts in figures. It did find that the correct tax for 
1941 was $1,307.98 when the gain was computed by sub¬ 
tracting from $35,000 the cost of the condemned property 
minus the allowable depreciation on the part of the prop¬ 
erty used in business and when the gain attributable to the 
condemnation of the property used in the business was 
treated as ordinary income rather than capital gain. (Find¬ 
ing XI.) Thus it concluded that taxpayer was entitled to 
a refund of $1,931.53 of the tax paid for 1941. 

The foregoing demonstrates clearly that the District 
Court found the necessary facts in compliance with this 
Court’s opinion and that it computed the amount of tax 
due on the gain from the condemnation entirely in accord 
with this Court’s mandate. 

The taxpayers apparently contend (Br. 6, 10-16) that 
to some extent the findings so made on remand are erro¬ 
neous. However, they are in no position to urge that point 
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since the evidence and testimony on which the findings 
were based have been omitted from the record on appeal. 
In such a case the trial court’s findings are presumed to 
be supported by the evidence. Canal Bank v. Hudson, 111 
U. S. 66, 81; Evergreen Cemetery Ass’n v. Burnet, 59 App. 
D. C. 397, 45 F. 2d 667 (C. A. D. C.); Griffiths Dairy v. 
Squire, 138 F. 2d 758, 760 (C. A. 9th); United States v. 
Foster, 123 F. 2d 32, 34 (C. A. 9th). Therefore, the find¬ 
ings in question, presumptively having support in the evi¬ 
dence and not being shown to be erroneous, should not be 
disturbed by this Court. United States v. Yellow Cab Co., 
338 U. S. 338, 340-342; United States v. Gypsum Co., 333 
U. S. 364, 394-395, rehearing denied, 333 U. S. 869; Santucci 
v. Pignatello, 88 App. D. C. 190, 191, 188 F. 2d 643, 644; 
Dyker Building Co. v. United States, 86 App. D. C. 297, 
182 F. 2d 85. 

CONCLUSION 

There, of course, is no basis for taxpayer’s contention 
(Br. 6, 7-10) that the District Court erred in receiving evi¬ 
dence and finding new facts on remand, since this Court 
remanded the case for further proceedings and for find¬ 
ings as to the specific facts found. The point asserted (Br. 
6, 16-17), that the District Court erroneously allowed an 
addition to the 1941 tax, has no foundation in fact, since a 
judgment of $1,931.53, more than half the tax paid for 1941, 
was rendered in favor of the taxpayers (Appendix, infra). 

The decision of the District Court is correct and should 
be affirmed. 

Respectfully submitted, 

Charles S. Lyox, 

Assistant Attorney General. 
Ellis N. Slack, 

Helex Goodxer, 

John J. Kelley, Jr., 
Special Assistants to the 

Charles M. Irelax, Attorney General. 

United States Attorney. 

November, 1952. 
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APPENDIX 

[Caption Omitted] 

Findings of Fact and Conclusions of Law 

Pursuant to the opinion of the Court of Appeals, this 
Court having held further proceedings as that opinion 
directs and having heard the testimony of witnesses and 
argument of counsel, now makes the following findings of 
fact and conclusions of law: 

Findings of Fact 

I 

The plaintiffs, husband and wife, during the period from 
1919 to 1941 acquired at a cost of $4,770 approximately 47% 
acres of land with old buildings thereon located adjacent to 
Fort Belvoir, Virginia. 

n 

Plaintiffs made improvements to the property between 
the years 1920 and 1941, including the repair, reconstruc¬ 
tion, and remodeling of the main dwelling house, a care¬ 
taker’s cottage, and a dwelling which was converted from a 
barn. The total expenditure for such improvements was 
$25,135, making the total cost of the property $29,905, of 
which $15,000 is attributable to the main dwelling and $3,500 
is attributable to the converted barn. 

m 

On May 14, 1941, May 27, 1941, and September 18, 1941, 
the United States filed declarations of taking in the United 
States District Court in the jurisdiction in which the afore¬ 
mentioned land is situated, taking the whole thereof by emi¬ 
nent domain. The sum of $35,000 was deposited with the 
Court as provided by law in such matters. The three actions 
were consolidated and in September 1941, the jury returned 
a verdict awarding $48,500 for the property. The verdict 
did not state how much of the award was attributable to the 
improvements, or any of them. 

TV 

A comparison of the market values of the various build¬ 
ings and the land establishes that at the time of the condem- 
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nation the portion of the total value of land and improve¬ 
ments attributable to the main house was 27.941 per cent, 
and the portion of total value attributable to the converted 
barn dwelling was 11.765 per cent. 

V 

Judgment was entered in accordance with the jury’s ver¬ 
dict in September 1941. Also in September, 1941, the A & N 
Trading Company filed an intervening petition in the con¬ 
demnation proceeding, seeking payment of a claim in the 
amount of about $2,000, alleged to be collectible from the 
proceeds of the condemnation. In December, 1941, the 
court ordered the disbursement of $36,000 to the plaintiffs. 

VI 

On March 12, 1942, the plaintiffs duly filed their joint 
income tax return for 1941 on a cash receipts basis, and in 
four quarterly installments paid the tax computed thereon, 
the sum of $2,302.22. In the return plaintiffs reported as a 
long-term capital gain the difference between the $48,500 
judgment and $33,651.02, the cost of the property increased 
by the expenses of condemnation. 

vn 

Hearing on the claim of the A & N Trading Company 
was held in April 1942, and on August 1, 1942, the sum of 
$12,644.98 was paid to plaintiffs as the balance due them in 
the condemnation suit. 

vm 

Plaintiffs from time to time and at the time of sale used 
one-half of the main house and all of the converted barn 
dwelling in carrying on a trade or business; namely, pro¬ 
viding lodging and meals for tourists. Income from these 
properties is disclosed on plaintiffs’ income tax return for 
various years as follows: 

Rent Part of house gross income Net income 

1935 $ 240.00 $ 240.00 

1936 Separate returns filed, amount included 

in wife’s return 

1937 240.00 

1938 240.00 

1939 240.00 


240.00 

240.00 

240.00 


Rent 

Rooms gross income 

Net income 

1939 

$ 135.00 

$ 135.00 

1940 

745.00 

745.00 

1941 

835.00 

835.00 

Rent 

Small house or house gross income 

Net income 

1935 

$ 300.00 

$ 300.00 

1940 

690.00 

690.00 

1941 

580.00 

580.00 


IX 



Upon audit of the plaintiffs’ 1941 return the Commis¬ 
sioner of Internal Revenue determined that the amount of 
the gain from the condemnation should be reduced by the 
sum which the court ordered paid to the A & N Trading 
Company from the total condemnation award of $48,500, 
and that the amount of the gain should be increased by an 
amount equal to the allowable depreciation on the portion 
of the property used in trade or business. The Commis¬ 
sioner recomputed plaintiffs ’ 1941 tax accordingly, treating 
the gain from the business properties as ordinary income 
rather than as capital gain,, and assessed a deficiency of 
$857.96 with interest of $79.33, which sums were paid on 
December 1, 1943, and December 11, 1943, respectively. 

X 

On May 26,1944, plaintiffs filed a timely claim for refund 
of the deficiency and interest in the total amount of $937.29, 
alleging therein that the deficiency was not warranted by 
the facts and was contrary to law. The Commissioner re¬ 
jected this claim by registered letter dated July 8, 1946. 
The plaintiffs filed a second claim for refund in the total 
amount of $2,726.71 on December 10,1945, claiming that the 
Commissioner erroneously determined the amount of cap¬ 
ital gain for 1941, and that the entire amount of the con¬ 
demnation award should not have been included in their 
1941 return. More than six months elapsed between the 
filing of this second claim and the institution of this suit, and 
the Commissioner did not act upon the claim within that 
time. 

XI 

If plaintiffs’ 1941 income is recomputed by including in 
gross receipts no more than $35,000 attributable to the con¬ 
demnation proceedings; by taking as the basis of the con¬ 
demned property cost minus allowable depreciation on the 
properties used in trade or business; and by treating gain 


attributable to the condemnation of the business properties 
as ordinary income rather than capital gain, the tax on the 
income as so recomputed would be $1,307.98. 


Conclusions of Law 

I 

The Court has jurisdiction of the parties and of the sub¬ 
ject matter. 

n 


The amount realized by plaintiffs in 1941 from the con¬ 
demnation of their property was $35,000, and they were 
required to include in gross receipts for 1941 only that 
amount as attributable to such condemnation. By including 
a larger amount they overstated their 1941 income and 
consequently overpaid their tax. 


in 


The Commissioner correctly determined the basis of that 
portion of the property used in trade or business by sub¬ 
tracting from cost the allowable depreciation. 

IV 

That portion of the gain from the condemnation attribut¬ 
able to the properties used in trade or business is taxable 
as ordinary income, rather than as long-term capital gain. 

V 


Plaintiffs’ correct 1941 tax is $1,307.98. They are entitled 
to a refund of $1,931.53, plus statutory interest. The Clerk 
is directed to enter judgment accordingly. 

[Caption Omitted] 

Judgment 

And now, this 29th day of May, 1952, judgment is entered 
upon the findings of fact and conclusions of law in favor of 
the plaintiffs, Hugh and Frances Keneipp, and against the 
defendant, United States of America, in the sum of $1,931.53, 
with interest thereon as provided by law, together with costs 
as provided by law. 

By the Court, 

/s/ F. Dickinson Letts, 

Judge. 

Filed May 29,1952, Harvey M. Hull, Clerk. 
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